AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

Federal Acquisition Regulation

47 (1988) and Office of Federal Procure-
ment Policy (OFPP) Letter 89-1, Con-
flict of Interest Policies Applicable to
Consultants.

[55 FR 42685, Oct. 22, 1990]

9.501 Definitions.

Marketing consultant means any inde-
pendent contractor who furnishes ad-
vice, information, direction, or assist-
ance to an offeror or any other con-
tractor in support of the preparation or
submission of an offer for a Govern-
ment contract by that offeror. An inde-
pendent contractor is not a marketing
consultant when rendering—

(a) Services excluded in subpart 37.2;

(b) Routine engineering and technical
services (such as installation, oper-
ation, or maintenance of systems,
equipment, software, components, or
facilities);

(c¢) Routine legal, actuarial, auditing,
and accounting services; and

(d) Training services.

Organizational conflict of interest
means that because of other activities
or relationships with other persons, a
person is unable or potentially unable
to render impartial assistance or ad-
vice to the Government, or the person’s
objectivity in performing the contract
work is or might be otherwise im-
paired, or a person has an unfair com-
petitive advantage.

[55 FR 42685, Oct. 22, 1990]

9.502 Applicability.

(a) This subpart applies to contracts
with either profit or nonprofit organi-
zations, including nonprofit organiza-
tions created largely or wholly with
Government funds.

(b) The applicability of this subpart
is not limited to any particular kind of
acquisition. However, organizational
conflicts of interest are more likely to
occur in contracts involving—

(1) Management support services;

(2) Consultant or other professional
services;

(3) Contractor performance of or as-
sistance in technical evaluations; or

(4) Systems engineering and tech-
nical direction work performed by a
contractor that does not have overall
contractual responsibility for develop-
ment or production.

9.504

(c) An oganizational conflict of inter-
est may result when factors create an
actual or potential conflict of interest
on an instant contract, or when the na-
ture of the work to be performed on the
instant contract creates an actual or
potential conflict of interest on a fu-
ture acquisition. In the latter case,
some restrictions on future activities
of the contractor may be required.

(d) Acquisitions subject to unique
agency organizational conflict of inter-
est statutes are excluded from the re-
quirements of this subpart.

[48 FR 42142, Sept. 19, 1983, as amended at 55
FR 42686, Oct. 22, 1990; 56 FR 55377, Oct. 25,
1991]

9.503 Waiver.

The agency head or a designee may
waive any general rule or procedure of
this subpart by determining that its
application in a particular situation
would not be in the Government’s in-
terest. Any request for waiver must be
in writing, shall set forth the extent of
the conflict, and requires approval by
the agency head or a designee. Agency
heads shall not delegate waiver author-
ity below the level of head of a con-
tracting activity.

9.504 Contracting officer responsibil-
ities.

(a) Using the general rules, proce-
dures, and examples in this subpart,
contracting officers shall analyze
planned acquisitions in order to—

(1) Identify and evaluate potential or-
ganizational conflicts of interest as
early in the acquisition process as pos-
sible; and

(2) Avoid, neutralize, or mitigate sig-
nificant potential conflicts before con-
tract award.

(b) Contracting officers should obtain
the advice of counsel and the assist-
ance of appropriate technical special-
ists in evaluating potential conflicts
and in developing any necessary solici-
tation provisions and contract clauses
(see 9.506).

(c) Before issuing a solicitation for a
contract that may involve a significant
potential conflict, the contracting offi-
cer shall recommend to the head of the
contracting activity a course of action
for resolving the conflict (see 9.506).
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